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you will be sizing up the credibility of all
the witnesses, and whether a witness has
testified under a grant of immunity is a
factor to be congidered.

“When a witness testifies under a grant
of immunity, the jury should be reminded
that they must serutinize her testimony
with great care, that such a grant of immu-
nity may influence a witness, and you can
consider whether it influenced the witness
and whether it affects your assessment of
her truthfulness.

“Algo, you have heard reference in the
testimony, in the questioning by the attor-
neys, that she had an agreement to give
truthful testimony. Whether or not her
festimony is truthful will be a question
solely for the jury to decide after hearing
all of the evidence in the case.

“The distriet attorney is not. in a position
to have any specialized knowledge or opin-
ion about whether her testimony is truth-
~ ful or not. You may not consider anyone
else’s opinion, whether it's a government
official or anyone else. You may not con-
sider someone else’s opinion about whether
her testimony is truthful or not.

“The jury is not permitted in a criminal
case to consider people’s opinions about
whether someone is telling the truth. You
must ‘disregard any implication that the
government or district attorney believes or
doesn’t believe any part of her testimony.

“Whether her testimony is truthful or
not, and credible, is solely for the jury to

determine. You will be sizing up the cred- -

ibility of ail the witnesses in the case.
That’s my instruction on the concept of
what the rules are with respect to a grant
of immunity and how the jury should con-
sider it.

1. The Attorney General, intervener.
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“The judge’s comments, now or gt any
time during the trial, are not any Suggeg.
tion one way or the other about the credi.
bility of any withess. Decisions aboyt the
credibility of any witnesses, this witnegs or
any other witness, are solely for the Jury
to determine based on your assessment, of
all the evidence in the case.”
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After former girlfriend obtained pro-
tective order against former boyfriend, he
brought action for abuse of process against
her. The District Court Department, Cam-
bridge Division, Suffolk County, Severlin
B. Singleton, J., denied girlfriend’s special
motion to dismiss under statute batrring
suits based on petitioning (anti-SLAPP
statute), Girlfriend applied for leave to
prosecute an interlocutory appeal. After
Cowin, J., sitting as a single justice, ak-
lowed application, the Supreme Judicial
Court, Cordy, J., held that: (1) interlocu-
tory appeal was proper, overruling Kalo-
gianis v. Leone, 50 Mass.App.Ct. 910, 740 _
N.E.2d 645; (2) appeal lay to the Appeals
Court; (3) girlfriend could bring special -
motion to dismiss; and (4) girlfriend was



- posed.

 entitled to attorney fees for trial and ap-
" peal
“% Reversed and remanded.

1. Process =168

The elements of the tort of abuse of
" process are: (1) process was used, (2) for
an ultericr or illegitimate purpose, (3) re-
- glting in damage.

3. Process 168

' Misuse of process, though properly
. obtained, constitutes the misconduct for
" which liability for abuse of process is im-
Restatement (Second) of Torts
4 682 comment.

3. Pleading €=358
Torts €14

Statute banning suits based on peti-
- tioning activity (anti-SLAPP statuie) pro-
vides broad protections for individuals

~_who exercise their right to petition from

" harassing litigation and the costs and

- burdens of defending against retaliatory
. lawsuits; in this regard, it is similar in
purpose to the protections afforded public
.. officials by the doctrine of governmental
* immunity. M.G.L.A. ¢. 231, § 59IL

-4, Appeal and Error @66

R Abgent special authorization, an appel-
7 late court will reject attempts to obtain
» :plecemeal review of trial rulings that do
.. not represent final dispositions on the mer-
" its; the policy underlying this rule is that a
#.party ought not to have the power to
“Interrupt the progress of litigation by
# piecemeal appeals that cause delay and
i+ often waste judicial effort in deciding ques-
: tons that will turn out to be unimportant.

5. Appeal and Error =105
Denial of a motion to dismiss is ordi-
;;;_i-_narily not an appealable order.
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6. Appeal and Exror &13(1)

Under the doctrine of “present execu-
tion,” immediate appeal of an interfocutory
order is allowed if the order will interfere
with rights in a way that cannot be remed-
ied on appeal from the final judgment.

See publication Words and Phras-

es for other judicial constructions

and definitions.

7. Appeal and Error ¢&73(1)

Interlocutory orders relating to claims
of govermmental immunity from suit are
appealable  pursuant to the doctrine of
present execution because the entitlement
is an immunity from suit rather than a
mere defense to liability, and like an abso-
Iute immunity, it is effectively lost if a case
is erroneously permitted to go to trial

8. Appeal and Error €=73(1)

There is a right to interlocutery appel-
late review from the denial of a special
motion to dismiss filed pursuant to the
statute barring suits hased on petitioning
{anti-SLAPP statute); overruling Kolo-
gilanis v. Leone, 50 Mass.App.Ct. 910, 740
N.E.2d 645. M.G.L.A. c. 231, § 59H.

9. Courts =227

Interlocutory appeals from denial of
special motion to dismiss under statute
barring suits based on petitioning (anti-
SLAPP statute) should proceed to the Ap-
peals Court, regardless of the court in
which the SLAPP sult was brought.
M.G.L.A. c. 231, §§ 59H, 118,

10. Courts ¢=80(4)

The Supreme Judicial Court has wide
discretion in devising various procedures
for the course of appeals in different
classes of cases.

11. Pleading ¢=360

The party filing a special motion fo
dismiss under statute barring suits based
on petitioning (anti-SLAPP statute) has
the initial burden of demonstrating that
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- ent,itled to attorney lees for trial and ap-
; peal.
;- Reversed and remanded.

-1, Process ©=168

. The elements of the tort of abuse of
- _process are: (1) process was used, (2) for
an ulierior or illegitimate purpose, (3) re-
- gulting in damage.

-9, Process ©=168

Misuse of process, though properly
. obtained, constitutes the misconduct for
. which liability for abuse of process is im-
"posed. Restatement (Second) of Torts
. § 682 comment,

3, Pleading ©=358
Torts €14

Statute banning suits based on peti-
tioning activity (anti-SLAPP statute) pro-
vides broad protections for individuals
who exercise their right to petition from
- harassing litigation and the costs and

hurdens of defending against retaliatory
- lawsuits; in this regard, it is similar in
- purpose to the protections afforded public
. officials by the doctrine of governmental
-+ immunity. M.G.L.A. c. 231, § 59H.

.: 4.. Appeal and FError €-66

Absent special authorization, an appel-
. late court will reject attempts to obtain

- oplecemea) review of trial rulings that do
:-not represent final dispositions on the mer-
) " its; the policy underlying this rule is that a
w-party ought not to have the power to

“interrupt  the progress of litigation by
Dlecemeal appeals that cause delay and
;_Gften waste judicial effort in deciding ques-
ong that will turn out to be unimportant.

5. Appeal and Error &=105

Denial of a motion to dismiss is ordi-
arily not an appealable order.

6. Appeal and Frror &73(1)

Under the doctrine of “present execu-
tion,” immediate appeal of an interlocutory
order is allowed if the order will interfere
with rights in a way that cannot be remed-
ied on appeal from the final judgment.

See publication Words and Phras-

es for other judicial constructions

and definitions.

7. Appeal and Ervor &73(1)

Interlocutory orders relating to claims
of governmental immunity from suit are
appealable pursuant to the doctrine of
present execution because the entitlement
is an immunity from suit rather than a
mere defense to liability, and like an abso-
lute immunity, it is effectively lost if a case
is erroneously permitted to go to trial

8. Appeal and Brror ¢=73(1)

There is a right to interlocutory appel-
late review from the denial of a special
motion to dismiss filed pursuant to the
statute barring suits based on petitioning
(anti-SLAPP statute); overruling Kalo-
giawis v. Leone, 50 Mass. App.Ct, 910, 740
N.E.2d 645. M.G.L.A. c. 231, § 59T

9. Courts e227

Interlocutory appeals from denial of
special motion to dismiss under statute
barring suits based on petitioning {anti-
SLAPP statute) should proceed to the Ap-
peals Court, regardless of the court in
which the SLAPP suit was brought.
M.G.L.A. c. 231, §§ B9H, 118.

10. Courts &=80(4)

The Supreme Judicial Court has wide
discretion in devising various procedures
for the course of appesls in different
clagses of cases.

11. Pleading =360

The party filing a special motion to
dismiss under statute barring suits based
on petitioning (anti-SLAPP statute) has
the initial burden of demonstrating that
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the activity at issue is petitioning activity
within the purview of the anti-SLAPP stat-
ute, and that the claims in the litigation
are based on the petitioning aclivities
alone, with no substantial basis other than
or in addition to the petitioning activities.
M.G.L.A. c. 231, § h9H.

1Z. Pleading =358

Torts ¢&=14

The filing of a complaint for an abuse
protection order and the submission of
supporting affidavits are petitioning activi-
ties encompassed within the protection af-
forded by statute barring suits based on
petitioning (anti-SLAPP statute).
M.G.L.A. c. 231, § 59H.

13. Pleading ©=358

Former girlfriend was entitled to
bring special motion, under statute barring
suits based on petitioning (anti-SLAPP
statute), to dismiss abuse-of-process action
brought by former boyfriend, after she
obtained protective order, although boy-
friend asserted that girlfriend sought pro-
tective order to interfere with his employ-
ment prospects, where the only conduct
complained of was girlfriend’s petitioning
activity. M.G.L.A. e. 2094, § 7; c 281,
§ B9H.

14. Costs 6=194.48, 252

Former girlfriend who bought special
motion to dismiss former boyfriend’s
abuse-of-process action, under statute bar-
ring suits based on petitioning (anti-
SLAPP statute), was entitled to attorney
fees for trial and appeai. M.G.L.A. ¢, 211,
§ 3; c. 231, § 5OH.

15. Cosis =48, 194.48

The purpose of statute barring suits
based on petitioning (anti-SLAPP statute)
is to reimburse persons for costs and at-
torney fees if a judge determines that the
statute is applicable and allows the motion
to dismiss. M.G.L.A. ¢. 281, § 59H.
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_lssJohn P. Fulginiti (Ann Wagner With
him}, Boston, for the defendant,

Bruce T. Macdonald, Cambridge, for the
plaintiff.

William J, Meade, Assistant Attorney
General, for the intervener.,

The following submitted briefs for amiej
curiae:

Sarah R. Wunsch, Boston, for The
American Civil Liberties Union of Magss.
chusetts.

Wendy J. Murphy, Marilyn Lee-Tom, §
Allan Rodgers, Boston, for Jane Doe, Ine,
& others.

Pauline Quirion & Jamie Ann Sabing,
Cambridge, for The Women’s Bar Associz.
tion of Massachusetts & another.

Present: MARSHALL, C.J.,
GREANEY, IRELAND, SPINA, COWIN,
SOSMAN, & CORDY, JJ.

CORDY, J.

Amalia Walton sought and obtained an
abuse protection order against Sean Fa-
bre, In response, Fabre filed a civil com-
plaint against Walton asserting a single
claim of abuse of process arising out of her
application for the abuse protection order.
Walton filed an unsuccessful special motion
to dismiss pursuant to G.L. c. 231, § H9H
(commonly known as the anti-SLAPP stat-

" ute), and appealed the denial of that mo-

tion to the eounty court pursuant to G.L. ¢
211,§ 3

We decide two issues: first, whether
there is a right to interlocutory appellate
review when a trial judge denies a special
motion to dismiss pursuant to the anti-
SLAPP statute and second, whether the
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" yotion judge erred in denying Walton’s
' special motion to dismiss.

1. Background.

Walton and Fabre dated for approxi-
mately three years. At the end of their
relationship, Walton filed a complaint

_'against Fabre in the Dedham Division of

the District Court Department for protec-
tion from abuse pursuant to G.L. ¢. 209A.
The complaint was accompanied by an affi-
davit in which she described Fabre's be-
" pavior toward her. The District Court
~ judge who reviewed the complaint ex parte
found that Fabre's behavior toward Wal-
" ton was “controlling and oppressive” and
" that Walton was “visibly very frightened.”
Based on these findings, the judge issued a
temporary abuse prevention order.

A hearing to extend the temporary or-
der was held on April 10, 2000. Fabre and
Walton were each represented by counsel
" and both testified. Fabre’s roommate also
testified, and Fabre’s |y qattorney attempt-
ed to elicit testimony from him that a
‘friend of Walton told him that Walton told
~ her that she had applied for the abuse
" prevention order so that it would appear
on Fabre’s future job applications and ne-

© 2, The judge concluded the hearing by finding
* thatt “[Blased on the credible evidence and
the reasonable inferences that I draw from
that evidence, and I remind you that the only
issue before me this morning was whether or
not [the plaintiff] had demonstrated by a pre-
ponderance of the evidence that she requires
the continued protection of this Court in the
form of a restraining order. Based on the
credible evidence and reasonable inferences
that I draw from that evidence, I am going to
extend this restraining order for a period of

- _six months."”

“.. 8. The elements of the tort of abuse of process
< are: (1) ‘process’ was used; (2) for an ulteri-
or or illegitimate purpose; (3) resulting in
damage.” Vittands v. Sudduth, 49 Mass.App.
‘2o Ct. 401, 406, 730 N.BE.2d 325 (2000), quoting
i Kelley v. Stop & Shop Cos., 26 Mass.App.Ct.

cessitate his explaining it to future employ-
ers. The judge excluded this testimony as
hearsay. After the hearing, the judge
ruled that Walton had demonstrated by a
preponderance of the evidence that she
required the continued protection of the
court, and extended the restraining order
for six months.®

[1,2) Fabre did not appeal from the
order, but filed a civil complaint in the
Cambridge Division of the Distriet Court
Department claiming abuse of process
against Walton. In his cemplaint, Fabre
asserted that Walton’s affidavit and her
testimony at the 209A hearing were false,
that she had not been abused, and that her
filing of the 209A complaint was for the
ulterior purpose of causing him “future
embarrassment and repercussions in his
employment, his career choices, and other-
wise." ?

Walton filed a special motion to dismiss
abre’s complaint pursuant to the anti-
SLAPP statute The judge denied her
motion without findings or explanation.
Walton filed a motion for

=L§30reconsideration, or in the alternative,

for a report of the ruling to the Appellate

557, 558, 530 N.E.2d 190 (1988). “More
specifically, abuse of process has been de-
scribed as a 'form of coercion to obtain a
collateral advantage, not properly involved in
the proceeding itself, such as the surrender of
property or the payment of money.'" Vit
tands v. Sudduth, supra, quoting Cohen v.
Hurley, 20 Mass.App.Ct. 439, 442, 480 M.E.2d
658 (1985). ““The subsequent misuse of the
process, though properly obtained, constitutes
the misconduct for which liability is im-
posed....” Kelley v. Stop & Shop Cos., su-
pra, quoting Restatement (Second) of Torts
§ 682 comment a (1977).

4, The motion was captioned as both a motion
to dismiss pursuant to Mass. R Civ. P.
12{b)(6), 365 Mass. 754 (1974), and a special
motion to dismiss pursuant to the anii-SLAPP
statute.
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Division of the Distriet Court Department,
for interlocutory review,® both of which
were also denied. Walton then petitioned
the county court pursnant to G.L. c. 217,
§ 3, secking relief, After a hearing, a
gingle justice reserved and reported the
case to the full bench and stayed the Dis-
trict Court proceedings.

2, Discussion.

[3] In enacting the anti-SLAPP stat-
ute, “the Legislature intended fo immunize
parties from claims ‘based on’' their peti-
tioning activities.” Duracraft Corp. w.
Holmes Prods. Corp., 427 Mass. 156, 167,
691 N.E.2d 935 (1998). Accordingly, the
statute provides broad protections for indi-
viduals who exercise their right to petition
from haragsing ltigation and the costs and
burdens of defending against retaliatory
lawsuits.® Id. at 161-162, 691 N.E.2d 935.
In this regard, they are similar in purpose
to the protections afforded public officials
by the doctrine of governmental immunity.

The protections afforded by G.L. ¢. 231,
§ 59H, include a procedural remedy that
permits the defendant in a SLAPP suit to
file a “special” motion to dismiss early in
the litigation, which a judge shall grant,
“unless the party against whom such spe-
cial motion is made shows that: (1) the
moving party’s exercise of its right to peti-
tion was devoid of any reasonable factual
support or any arguable basis in law and
(2} the moving party’s acts caused actual
injury to the responding party.” They
also include the automatic stay of discov-
ery on the filing of a special motion to
dismiss.

5. Rule 5 of the Dist/Mun. Cts. Rules for Ap-
pellate Division Appeal (2001) provides that;
“a judge may, in his or her discretion, report
a judgment, interlocutory or other ruling,
finding or decision for determination by the
Appellate Division.”

766 NORTH BASTERN REPORTER, 2d SERIES

(4,51 Right to an interlocutory appeq)
“It is settled that absent ‘special authorizg.
tion,” ... ‘an appellate court will reject
attempts to obtain piecemeal review of ty;.
al rulings that do not |gmrepresent fing
dispositions on the merits.’” Ashford 4
Mossachusetts Boy Tromsp. Auth, 491
Mass. 563, 565, 669 N.E.2d 273 (1995),
quoting Cappadona v. Riverside 400 Fune.
tion Room, Ime, 372 Mass. 167, 169, 36)
N.E.2d 1048 (1977), and R.J.A. v KAV,
34 Mass. App.Ct. 369, 372, 611 N.E.2d 729
(1993). The policy underlying this rule iy
that “a party ought not to have the power
to interrupt the progress of the litigation
by piecemeal appeals that cause delay and
often waste judicial effort in deciding ques-
tions that will turn out to be unimportant”
Borman v. Borman, 878 Mass. 775, 779,
393 N.I.2d 847 (1979), quoting Vincent v,
Plecker, 319 Mass. 560, 563 n. 1, 67 N.E.24
145 (1946). Consistent with this rule, the
denial of a motion to dismiss is ordinarily
not an appealable order. See Bean v 599
Boylston St., Inc, 335 Mass. 595, 596, 141
N.E.2d 363 (1967).

[6,7] There are limited exceptions to
this rule, one of which is the doctrine of
present execution. Under that doctrine,
immediate appeal of an interlocutory order
is allowed if the order will interfere with
rights in a way that cannot be remedied on
appeal from the final judgment. See
Mitchell v, Forsyth, 472 U.S. 611, 524-52b,
105 S.Ct. 2806, 86 L.1d.2d 411 (1985). See
also Borman v. Borman, swpra at 779-782,
393 N.E.2d 847. Interlocutory orders re-
lating to claims of governmental immunity

6. "“The objective of SLAPP suits is not to win
them, but to use litigation to intimidate oppo-
nents’ exercise of rights of petitioning and
speech.” Duracraft Corp. v. Holmes Prods.
Corp., 427 Mass. 156, 161, 691 N.E.2d 935
(1998), citing Wilcox v. Superior Court, 27
Cal.App.4th 809, 816-817, 33 Cal. Rptr.2d 446
(1994).



FABRE v. WALTON

Mass. 479

Cite as 766 N.E.2d 474 (Mass, 2002)

from suit are appealable pursuant to the
% doetrine  of present execution because
- #[tlhe entitlement is an tmmunity from
" gyt rather than a mere defense to liabili-
‘ + and like an absolute immunity, it is
Ceffectively lost if a case is erronecously
_permitted to go to trial” (emphasis in origi-
qal).  Milchell v. Forsyth, supra at 526,
7' 105 S8.Ct. 2806. See Brum v. Dartmouth,
. 498 Mass. 684, 688, 704 N.E:2d 1147 (1999)
©'.(“The right to immunity from suit would
" " pe ‘lost forever’ if an order denying it were
- pot appealable until the close of litigation

X

i [8] As in the governmental immunity
: .'_context, the denial of a special motion to
" dismiss interferes with rights in a way that
- .cannot be remedied on appeal from the
""i‘.'ﬁnal judgment. The protections afforded
by the anti-SLAPP statute against the

“harassment and burdens of litigation are in
large measure lost if the petitioner is
forced to litigate a case to its conclusion
pefore obtaining a definitive judgment
‘through the appellate process. According-
!,';_'ly, we hold that there is a right to interloc-
:" utory appellates: review from the denial of
2 . special motion to dismiss filed pursuant
%+ to the anti-SLAPP statute.’

- [9,10] Having established a right to
. interlocutory review, we next turn to the
.~ question where that review should oceur.
. SLAPP suits may originate in different
Venues with different avenues of appeal
In the present case, the suit was brought
in the District Court where the route for
e appeal of interlocutory orders is less
rtain than the route available from other
ourts, Compare Rule 5 of the Dist./Muan.
‘Cts. Rules for Appellate Division Appeal
(2001) with G.L. ¢. 231, § 118. “This court

7. To the extent our decision is inconsistent
]‘ with the Appeals Court decision in Kalogianis
‘v, Leone, 50 Mass.App.Ct. 910, 911, 740
N.E.2d 645 (2000), that decision is overruled.

has ‘wide discretion in devising various
procedures for the course of appeals in
different classes of cases.’” Zullo v. Go-
guen, 423 Mags. 679, 681, 672 N.E.2d 502
{1996), quoting Flynn v Warner, 421
Mass. 1002, 1003, 6564 N.E2d 926 (1995).
In the exercise of this discretion, we con-
clude that, for purposes of certainty, uni-
formity of treatment of litigants, and the
development of a consistent body of law,
an interlocutory appeal from the denial of
a special motion to dismiss should proceed
to the Appeals Court pursvant to G.L. ¢
231, § 118, regardless of the court in which
the SLAPP suit was brought.

Walton’s special motion to dismiss. Af-
ter reviewing the judge’s denial of Wal-
ton’s special motion to dismiss,? we con-
clude that its denial was erroneous.
McLarnon v Jokisch, 431 Mass. 343, 348,
727 N.IE.2d 813 (2000).

[11,12] The party filing a special mo-
tion to dismiss has the initial burden of
demonstrating that the activity at issue is
“petitioning” activity within the purview of
the anti-SLAPP statute and that the
claims in the litigation “are ‘based on’ the
petitioning activities alone and have no
substantial basis other than or in addition
to the petitioning activities.” Duracref
Corp. v. Holmes Prods. Corp., 427 Mass.
156, 167-168, 691 N.E.2d 935 (1998). The
petitioner Jpshas met these requirements.
The filing of a complaint for an abuse
protection order and the submission of
supporting affidavits are petitioning activi-
ties encompassed within the protection af-
forded by G.I. ¢, 281, § 59H. See McLar-
non v Jokisch, supra at 347, 727 N.E.2d
813. In addition, a cursory review of Fa-
bre’s complaint, which simply recounts and
complaing of Walton’s conduct in bringing

8. To prevent further litigation, which would
create an additional burden on the petitioner,
we review the denial of the motion rather
than remanding it to the Appeals Court.
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and testifying at the 209A yproceedings,
demonstrates that the claim againgt Wal-
ton is based on the exercige of her right to
petition,

[13] However, Fabre asserts that it is
not Walton's petitioning activity that is the
subject of hig elaim, but rather her “ulteri-
or motive” in pursuing the 209A complaint.
He asserts that “there is evidence that
{Walton] utilized the abuse prevention pro-
cess for an ulterior purpose,” thereby giv-
ing rise to an abuse of process claim that is
not. “based on” Wallon's petitioning activi-
ties alone. In support of his position, Fa-
bre submitted two affidavits in opposition
to Walton's motion to dismiss. In one of
 these affidavits, F'abre denies that he ever

* physically abused, threatened, harassed, or
gave Walton reason to fear him, and fur-
ther states that:

“IWalton’s friend] came over to my
apartment that day to meet [Fabre's
roommatel for lanch. She didn’t want
[Walton] to know about her visit and
told me in front of [the roommate]: (Fa-
bre], [Walton] told me she’s not doing
this because she is scared or feels
threatened. She said she’s doing this so
that every time you have a job interview
you have this against you.””

In the other affidavit, his roommate con-
firms Fabre's assertion:

“The next afternoon [Walton’s friend]
came over to my apartment because we
had planned to have lunch. [Fabre] had
just returned from Franee and he and
[Walton’s friend] talked. 1 was present
for most of that conversation and heard
her say something to the effect that

[Walton] had told her she was not filing -

for the restraining order because she

9. Walton also submitted an affidavit, in which
she averred that her friend told her that she
never said what Fabre and Fabre's roommate
claim in their affidavits.
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was scared of [Fabre] but was doing j
0 that there |g,would be a Permaneni
mark on his record that would show up
on future job applications.” ?

A special motion to dismiss will not, gye.
ceed against a “meritorious claim{ ] with ,
substantial basis other than or in addition
to the petitioning activities implicateg
(emphasis added). Duracraft Corp, o
Holmes Prods. Corp, supra at 167, g9
N.E.2d 935. IFabre's claim does not egf,
this test. Notwithstanding his allegationg
concerning the motive behind Waltony
conduct, the fact remains that the only
conduct complained of is Walton's petition-
ing activity. There is no “substantial
basis” for the claim other than that petj-
tioning activity.

Having established that Fabre’s com-
plaint is “based on” Walton’s petitioning
activity, the burden shifts to Fabre to
demonstrate by a preponderance of the
evidence that Walton’s petitioning activity
was devoid of any reagsonable factual sup-
port or any arguable basis in law. G.L. ¢
231, § b9H. Baker v. Parsons, 484 Mass.
543, 553-554, 750 N.E.2d 953 (2001).

In determining whether the petitioning
activity is devoid of any reasonable factual
support or arguable bagis in law, the stat-
ute directs the judge to consider “the
pleadings and supporting and opposing af-
fidavits stating the facts upon which the
liability or defense is based.” G.L. c. 23,
§ 59H. However, in light of the findings
and the final judgment entered in the
contested 209A  proceedings, Fabre’s
pleadings and affidavits are insufficient to
sustain his burden. In the absence of a
successful appeal or collateral attack on
the final judgment in favor of Walton,

10. Fabre does not claim that Walton made
subsequent use of the 209A order to coerce oF
obtain a collateral advantage or for some oth-
er illegitimate purpose.
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that judgment is conclusive evidence that
the petitioning activity was not devoid of

.. any reasonable factual support or argua-

-~ ple basis in law. The judge who extended
- the restraining order found, after an evi-

" dentiary hearing, that the requisites for

“ 4uch an order had been established by a
preponderance of the evidence. By defi-
- pition,  something  thatl has  been
- established by a preponderance of the
: evidence canmot be devoid of any reason-

_ able factual support or arguable basis in

- JawM

The motion judge’s denial of Walton's
special motion to dismiss in these cireum-
gtances was error.

8, Costs and Attorney’s Fees.

[14,15] The anti-SLAPT statute re-
quires the payment of attorney’s fees and
- eosts if the judge allows a special motion to
' dismiss. G.L. c. 231, § 59H. “The purpose
of the statute is to reimburse persons for
costs and attorney's fees if a judge deter-
mines that the statute is applicable and
allows their motion to dismiss.” McLar-

" mow . Jokisch, 431 Mass. 343, 350, 727

© N.B2d 813 (2000).

Walton included a request for an award

" of costs and reasonable attorney’s fees in

" her special motion to dismiss. Walton re-

" 11, Fabre could have appealed from the 209A
order to the Appeals Court, see, e.g., Zullo v.
Goguen, 423 Mass. 679, 682, 672 N.E.2d 502
(1996), or if he had evidence that Walton
committed fraud, made misrepresentations to
- ‘the court, or engaged in other misconduct
during the 209A proceedings (which is the
~ essence of his claim), he could have filed a

newed her request for an award of costs
and reasonable attorney’s fees in her G.L.
e. 211, § 3, petition. In light of our rever-
sal of the denial of her motion, Walton is
entitled to costs and reasonable attorney's
fees related to the District Court proceed-
ings. GL. c 231, § 69H. She also re-
quested costs and attorney’s fees related
to this appeal. “This is the appropriate
procedure for a party seeking costs and
fees for appellate work,” McLarnorn 2.
Jokisch, supra at 350, 727 N.E.2d 813, and
her request is allowed.

4. Conclusion.

The judgment of the District Court is
reversed, and the case is remanded for the
entry of judgment consistent with this
opinion and for the award of costs and
reasonable attorney’s fees as required by
G.L. e 231, § 59H. In addition, Walton
may apply to the single justice for an
award of appropriate attorney’s fees and
costs in connection with the appeal. See
MeLarnon v. Jokisch, supra.

So ordered.
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motion pursuant to Mass. R. Civ. P. 60(b), 365
Mass. 828 (1974), which "'sets forth a compre-
hensive framework for obtaining relief from a
final judgment or order, balancing the com-
peting needs for finality and flexibility to be
certain that justice is done in light of all the
facts.,” Sahin v. Sahin, 435 Mass, 396, 399~



